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THE NATION'S FIRST PENAL CODE. 

BY GEOBGE 8UTHEBLAND, UNITED STATES SENATOB EBOM UTAH. 



On February 26th, 1908, the Bill to codify, revise and amend 
the penal laws of the United States was passed by the Senate 
and transmitted to the House of Bepresentatives for its action. 
The Bill had been considered during a portion of nearly every ses- 
sion of the Senate beginning on the preceding 13th of January. 
The debate attracted very little public attention, although the Bill 
in question constitutes one of the most important pieces of legis- 
lation which have been before Congress for many years, embrac- 
ing, as it does, the entire body of the substantive criminal law 
of the United States. The Bill was the result of the combined 
work of the Commission originally appointed in 1897, and the 
Joint Committee of the House and Senate appointed at the close 
of the Fifty-ninth Congress. 

The Bill, as it finally passed the Senate, consists of 342 sec- 
tions and is a comprehensive and coherent revision and compila- 
tion of all the purely penal laws now to be found in the Kevised 
Statutes of 1878, the First and Second Supplements thereto, and 
volumes 32, 33 and 34 of the Statutes at Large. Certain ad- 
ministrative statutes containing penal provisions have been omit- 
ted, as belonging more appropriately to other titles. This re- 
vision will become the primary and authoritative source of the 
criminal law, and will obviate the necessity on the part of the 
courts and bar and the people of searching through the various 
volumes just enumerated. 

Any one who will take the trouble to go through the various 
statutes of the United States will discover that the penal laws 
are in a most chaotic condition. There never has been any at- 
tempt to make a systematic and complete code such as exists in 
nearly every State in the Union. The first statute denning 
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crimes against the Federal Government was enacted by the First 
Congress and approved by President Washington on April 30th, 
1790. It consisted of thirty-three sections defining and provid- 
ing for the punishment of twenty-two enumerated crimes, in- 
cluding treason, murder, piracy, forgery, larceny, perjury and 
bribery. It was soon discovered that this statute was wholly 
inadequate; serious offences were committed from time to time 
which were outside the jurisdiction of any State, and not covered 
by any provision of the Federal law. Early in the history of the 
G-ovemment, it became a question as to whether or not the com- 
mon law in relation to crimes was applicable to the Federal Gov- 
ernment, and it was decided that, while the common-law prin- 
ciples of interpretation, evidence, etc., with reference to crimes 
were to be considered by the courts in the administration of the 
law, there could be no substantive crime against the United 
States unless so provided by statute. The result was that, from 
time to time, additions were made by statute to the list of crimes 
as the necessity therefor became apparent; and as a consequence 
of this process the body of the criminal law of the United 
States has become simply a collection of patches, altogether in- 
harmonious, and in many respects conflicting. 

Occasional sporadic attempts have been made to correct this 
condition, but with rather indifferent success. The first attempt 
was by the Supplemental Act of 1825, written by Mr. Justice 
Story, which in addition to denning the offences of arson, murder 
and other crimes upon the high seas and other waters, extortion, 
forgery of notes and securities of the United States, counter- 
feiting, etc., contained a section which provided in substance that, 
wherever any offence was committed in any place under the ex- 
clusive jurisdiction of the United States, punishment for which 
was not specially provided for by any law of the United States, 
such offence should be punished upon conviction in any court 
of the United States having cognizance thereof in the same 
manner as provided by the law of the State within which the 
offence occurred. By this section it was sought to at least measur- 
ably remedy the absence of a comprehensive penal code, but it 
was held by the courts that, while Congress might thus adopt 
such of the penal laws of a State as were then in existence, the 
section did not apply, and Congress had no power to make it 
apply, to any law subsequently passed by the State, for the reason 



THE NATION'S FIRST PENAL CODE. IQQ 

that to do so would be to unlawfully delegate to a State the 
legislative authority of Congress. After a lapse, therefore, of 
many years, it was found that the Federal Government was in the 
anomalous position of sometimes enforcing the laws of a State 
which had become obsolete and had been repealed by the State 
itself. After 1825 various additions were made to the list of 
criminal offences by subsequent Congresses, until finally a com- 
plete revision of the Federal Statutes was made in 1874, and 
embodied in the Eevised Statutes of 1878. In that revision an 
attempt was made to collect under one title — namely, Title LXX 
— those penal provisions which were scattered through the Acts 
of Congress from the beginning of the Government down to 
that date. That title consists of 227 sections, and, while it may 
be regarded as a fairly comprehensive collection of the penal 
provisions then in force, practically no attempt was made to 
harmonize the conflicting and inconsistent provisions of the 
original enactments, but instead these were carried into and per- 
petuated by the so-called revision. 

To eliminate and reconcile these conflicts and inconsistencies 
was one of the important duties to which the Committee ad- 
dressed itself. To this end, certain general changes were made 
in phraseology. In place of a variety of expressions used to 
designate the class of persons penalized by the various enact- 
ments^ — such as "every person who," "every citizen who," does 
certain things, etc. — the committee adopted with some exceptions 
the uniform expression " whoever shall," etc. It was found that 
in the existing law many offences were in terms made punishable 
by imprisonment at "hard labor." The imposition of "hard 
labor " being purely a matter of prison discipline, this provision 
was eliminated from all of the statutes for the reason that it 
had sometimes led to embarrassment in the administration of the 
law. The general Government has comparatively few prisons 
of its own. Usually persons convicted in the Federal courts and 
sentenced to imprisonment are committed to some State in- 
stitution. If the statute under which the prisoner is convicted 
prescribes "hard labor" as part of the punishment, and the 
State prison to which he is committed does not as a part of its 
discipline impose " hard labor," that part of the sentence cannot 
be enforced, and yet under the statute it must be imposed. Cases 
have actually arisen where prisoners have applied to be dis- 
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charged under a writ of habeas corpus upon the sole ground that 
this feature of the sentence was not being enforced. This in- 
congruity is removed by the elimination from the statutes of the 
words " hard labor " wherever they occur. 

Another general change which has been made is the elimination 
from all the criminal statutes of the designation of the offence: 
as "felony," "high misdemeanor," or "misdemeanor," and the 
insertion of a section classifying in general terms offences punish- 
able by death or imprisonment for a term exceeding one year as 
felonies, and all other offences as misdemeanors. This constitutes 
a simple and comprehensive classification readily understood and 
easily applied. Under existing laws the designation of offences 
as " felonies " or " misdemeanors " or " high misdemeanors " was 
wholly without discrimination and became the source of much 
and sometimes harmful uncertainty and confusion, particularly 
in the matter of determining the number of challenges allowed 
a prisoner in impanelling a jury. 

A third general principle adopted by the revision is the classi- 
fication of all accessories-before-the-f act as principals, under which 
an accessory becomes triable for the substantive crime, and the 
common-law rule — which often led to a failure of justice — that 
the accessory could not be tried before the conviction of the 
principal offender unless both were tried together, is abrogated. 
General provision is also made subjecting an accessory-after-the- 
fact to one-half the penalty imposed upon the principal, except 
where the punishment is death, in which case the punishment 
of the accessory is fixed at not more than ten years' imprisonment. 

Finally, the existing laws have been so amended as to provide 
for the imposition of maximum penalties only, leaving the mini- 
mum punishment wholly to the discretion of the trial judge, the 
committee recognizing that cases frequently arise where even the 
imposition of the minimum penalty imposed by statute may be 
too severe. This change is in accordance with the modern crimi- 
nal codes adopted by a very large number of the States. 

The revision also contains a comprehensive definition of the 
jurisdiction of the general Government as applied to offences 
within the admiralty and maritime and territorial jurisdiction of 
the United States. Eoughly speaking, crimes punishable by the 
Federal Government may be said to fall within one of two classes : 
first, offences against the sovereignty of the Government, such as 
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treason, violation of the postal laws, counterfeiting, etc.; and, 
second, offences coming within the cognizance of the United 
States because committed within localities subject to the juris- 
diction thereof, such as murder, robbery, arson, larceny, etc. Un- 
der existing law, in defining offences of the latter class, the juris- 
dictional facts are set forth in each section or act, and apparently 
without the slightest attempt at uniformity. Sometimes the lan- 
guage fixing the jurisdiction of the offence is comprehensive in 
its terms, and sometimes so restricted as to omit important places 
or elements. For example, Section 5,339 of the Revised Statutes 
provides that "every person who commits murder: first, within 
any fort, etc., under the exclusive jurisdiction of the United 
States; second, or upon the high seas or in any arm of the sea, 
river, haven, creek, basin or bay within the admiralty and mari- 
time jurisdiction of the United States and out of the jurisdiction 
of any particular State . . . shall suffer death." This definition 
is fairly comprehensive. Section 5,346 provides for the punish- 
ment of an assault with a dangerous weapon upon the high seas, 
etc., or on board any vessel belonging in whole or in part to 
the United States, and omits entirely places purchased with the 
consent of any State for the erection of forts, etc. Section 5,348 
provides for the punishment of mayhem committed within any of 
the places upon land, or upon the high seas in any vessel belong- 
ing to the United States or any State thereof, leaving out waters 
within the admiralty and maritime jurisdiction. Incongruities of 
this character run through all the statutes relating to this class 
of offences. The revision, therefore, gathers into one chapter all 
offences falling within the admiralty and maritime and territorial 
jurisdiction of the United States, and contains a single compre- 
hensive jurisdictional classification at the beginning of the chap- 
ter. By this classification all offences of the kind mentioned are 
brought within the cognizance of the Federal courts: first, when 
committed upon the high seas, or on any other waters within the 
admiralty and maritime jurisdiction of the United States and out 
of the jurisdiction of any particular State, or when committed 
within the admiralty and maritime jurisdiction of the United 
States and out of the jurisdiction of any particular State on board 
any vessel belonging in whole or in part to the United States, 
or any State thereof, or to any corporation created by or under 
the laws of the United States or of any State, Territory or district 
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thereof; second, when committed upon any vessel registered, 
licensed or enrolled under the laws of the United States and 
being upon a voyage upon the waters of any of the Great Lakes, 
namely, Lakes Superior, Michigan, Huron, St Clair, Erie or 
Ontario, or any of the connecting waters, or upon the Eiver St. 
Lawrence where the same constitutes the international boundary 
line; third, when committed within or on any land reserved or 
acquired for the exclusive use of the United States and under the 
exclusive jurisdiction thereof, or any place purchased or other- 
wise acquired by the United States by consent of the Legislature 
of the State in which the same is situated, for the erection of a 
fort, magazine, arsenal, dock-yard or other needful building; 
fourth, when committed upon any island, rock or key containing 
deposits of guano which may be considered as appertaining to the 
United States. The chapter then proceeds to define the various 
offences without repeating the jurisdictional elements. 

Under existing statutes, murder is not divided into degrees. 
The revision divides the crime into murder in the first and murder 
in the second degree, and manslaughter into voluntary and invol- 
untary manslaughter. The language defining various other of- 
fences is modernized so as to agree with the more recent pro- 
visions contained in various State penal codes, but care has been 
exercised all the way through to avoid any radical change in the 
substantive character of the offences as enumerated in existing 
law. 

The limit of an article of this character precludes any attempt 
to enumerate at length the various other features of the new code. 
Several provisions of existing law which are clearly obsolete or 
unconstitutional have been repealed. As illustrating this class, 
the provision contained in the "Act to punish certain larcenies 
and receivers of stolen goods" (18 Statutes at Large, 479), to 
the effect that "the judgment against the principal offender 
shall be conclusive evidence in the prosecution against the re- 
ceiver that the property of the United States described has been 
embezzled, stolen or purloined," has been eliminated as clearly 
opposed to the provision of the Constitution requiring that every 
accused person " shall enjoy the right to be confronted with the 
witnesses against him." 

Provisions to the effect that accused persons may be tried either 
in the district where the offence may have been committed, or into 
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which he shall carry or have in possession the property embezzled, 
stolen or purloined, have been omitted as being of doubtful 
validity, and as unjustly imposing upon the accused person the 
burden of bringing into the district where the prosecution is had 
witnesses from perhaps far distant districts where the offence was 
committed. These considerations in the opinion of the Committee 
far outweigh any question as to the convenience of the Govern- 
ment in being permitted to select the place of trial. 

Another provision which was eliminated by the Committee 
was Section 3,954 of the Revised Statutes, which made it a crimi- 
nal offence punishable by fine and imprisonment for any per- 
son who, having presented a bid for the transportation of the 
mails and having received the award, should wrongfully refuse 
or fail to enter into contract with the Postmaster-General to 
perform the service, or having entered into such contract should 
wrongfully refuse or fail to perform such service, and lest any 
person might escape by reason of the use in the statute of the 
qualifying adverb "wrongfully," it was further provided "that 
the failure or refusal to enter into a contract or to perform the 
service, should be prima facie evidence that such failure or re- 
fusal was wrongful." This provision may be regarded as some- 
thing entirely unique in the history of penology. To make the 
failure or refusal of a person to enter into a contract, or the 
breach of a contract, even though made with the United States 
Government, a criminal offence punishable by a year's imprison- 
ment and a fine of five thousand dollars, betrays, to say the least, 
a failure to observe the distinction which is usually recognized as 
existing between civil and criminal delinquencies. To violate a 
contract is wrong, but it is not criminal. The Committee recom- 
mended the repeal of the section — which had probably never been 
enforced — and the Senate concurred in the recommendation. 

The Committee also eliminated from the statutes certain pro- 
visions attempting to make the violation of a departmental regu- 
lation a criminal offence, being careful to discriminate between 
cases where the regulation is substantive in character and where 
it is merely incidental — a distinction not always observed. In 
the first case, the law is clearly invalid as constituting an at- 
tempt to delegate to an administrative officer or department the 
authority which belongs to Congress to make law; in the second 
class, it is clearly valid as simply designating the occasion for 
vol. clxxxix. — no. 638. 8 
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the violation of the law, as, for example, a provision penalizing 
any postmaster who makes a false entry in any book required to 
be kept by law or the regulation of the Post-office Department. 
Here the regulation prescribing the book in which the false 
entry is made simply furnishes the opportunity for the breach 
of the statute, but the crime of making the false entry is de- 
termined by the law itself. 

The Penal Code will, in the opinion of the writer, constitute 
a very marked and important improvement over the existing 
fragmentary, scattered, confusing and conflicting statutes. It 
will still fall short of being a complete code. Indeed, the very 
nature of the Federal Government, consisting as it does of forty- 
six sovereign States, forbids making provision for all of the vast 
body of crimes to which the jurisdiction of the Federal Govern- 
ment extends by reason of its exclusive legislative authority over 
certain localities in the various States where the criminal acts 
occur. Certain offences of this class — in the main of common- 
law origin — are enumerated and defined, but there still remain 
many offences against the written law of the various States with 
which the Federal Government cannot deal by special enactment. 
Many of such offences are peculiar to certain States, as, for ex- 
ample, the prohibitory liquor laws. As to such offences the gen- 
eral Government can make no uniform law operating in all of 
the States, because, while applicable to some States, it would be 
wholly inapplicable to others. This class of cases can only be 
covered by the general statute which the Committee, with some 
changes and amendments, has included in the revision, making 
an act penalised by the law of the State an offence against the 
Federal Government when committed within the limits of the 
State in or upon any place subject to the exclusive jurisdiction 
of the Federal Government 

It is the intention of the Joint Committee of the two Houses to 
proceed with the consideration of the remaining general laws as 
speedily as the importance of the work and necessity for care 
will permit, to the end that when it shall finally be completed 
and adopted by Congress we shall have a complete revision and 
compilation of the Federal law that will be harmonious and con- 
sistent. 

George Sutherland. 



